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PANUTHOS, Chief Special Trial Judge: This case was heard

pursuant to the provisions of sections 6330(d) and 7463 of the

I nternal Revenue Code in effect when the petition was filed. The
decision to be entered is not revi ewabl e by any other court, and
this opinion should not be cited as authority. Unless otherw se
i ndi cated, all subsequent section references are to the Internal

Revenue Code in effect at relevant tines.
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This proceeding arises froma petition for judicial review
filed in response to a Notice of Determ nation Concerning
Col l ection Action(s) Under Section 6320 and/or 6330 (notice of
determ nation) sent to petitioner on July 12, 2004. The issue
for decision is whether respondent abused his discretion in
sustaining a notice of Federal tax lien filed against petitioner.

Backgr ound

Sone of the facts have been stipulated, and they are so
found. The record consists of the stipulation of facts with
attached exhibits, an additional exhibit introduced at trial, and
the testinony of petitioner. At the tinme of filing the petition,
petitioner resided in Sebring, Florida.

Respondent nmade assessnments agai nst petitioner for income
taxes, related penalties, and interest for the taxable years
1994, 1995, 1996, and 2002. Respondent sent a notice and denmand
for paynent for each of the years at issue, but petitioner failed
to remt paynent.

In February 2003, petitioner submtted an offer-in-
conpromse (O C), in which he offered to pay $3,000 to conprom se
his tax liabilities for the taxable years 1994, 1995, and 1996.1
The O C was based on doubt as to collectibility and pronotion of

effective tax adm ni strati on. In a witten statenent attached to

1" The A C also included the taxable years 1992 and 1993 but
did not include the taxable year 2002. The taxable years 1992
and 1993 are not before the Court.
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the O C, petitioner clainmed he was unable to pay his tax
l[iabilities because he: (1) Earned $7.35 an hour as a custoner
service representative; (2) had a wife? and three children; (3)
had a nonthly car paynent; and (4) contributed to the support and
mai nt enance of his then-94-year-old nother.

Respondent processed petitioner’s OC and assigned it to an
of fer specialist. The offer specialist sent petitioner a letter
in July 2003 requesting, anong other things, “Information to
substantiate current incone for yourself and your spouse (W2s,
1099s, etc)”. The letter states in part:

| f you or your spouse are involved with any busi nesses

as an officer, a partner, an owner, or an investor,

provide a copy of the last three (3) Federal incone tax

reports, if other than Form 1040; schedul e of

di sbursenents nmade to you, including | oans, dividends,

interest, wages for the past three (3) years; nanmes of

officers directors, and stockhol ders.

Petitioner and the offer specialist exchanged correspondence
over the next several nonths. At sone point during that tine,
respondent | earned that petitioner was operating a paral egal
busi ness that was not nentioned in his OC  On February 11,
2004, the offer specialist asked petitioner to provide a
statenent of his inconme fromthe paral egal business signed under
penalty of perjury. Petitioner refused to provide the statenent.

At or about the sane tinme, the offer specialist determ ned that

petitioner’s offer of $3,000 was insufficient because the total

2 Petitioner’s wife is not a party to this case.
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value of his real property interests exceeded his unpaid tax
lTabilities.
Respondent returned the OC to petitioner on February 27

2004, with a letter that states: “W requested substantiation of
your financial information. W have not received all of the
required information. Therefore, we have closed your offer.”
Respondent filed a notice of Federal tax |ien against petitioner
on March 9, 2004, for the taxable years 1994, 1995, 1996, and
2002. The total anmount reflected on the notice of Federal tax
lien was $4,619.60. Respondent issued a Notice of Federal Tax
Lien Filing and Your Right to a Hearing Under I RC 6320 to
petitioner on March 12, 2004.

Petitioner tinely submtted a Form 12153, Request for a
Col l ection Due Process Hearing. The Form 12153 states only that
petitioner wished to continue pursuing an OC. Petitioner and
respondent’s settlenent officer held a face-to-face hearing in
May 2004. Petitioner did not dispute his underlying liabilities
or raise a spousal defense. The settlenent officer inforned
petitioner that his offer of $3,000 was insufficient because of

the total value of his real property interests.® The settlenent

3 In his AOC, petitioner indicated he owned four parcels of
real property. The notice of determ nation, however, states that
petitioner and the offer specialist “reviewed the nine parcels of
real property in which * * * [petitioner] ha[s] an interest.” A
not ari zed docunent that petitioner signed on Feb. 16, 2004, also
indicates that he had interests in nine parcels of real property.

(continued. . .)
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of fi cer suggested an installnent agreenent because petitioner
| acked liquid assets with which to pay his tax liabilities.
Petitioner was not willing to enter into an install nent
agreenent; instead, he wanted to discharge his liabilities
t hrough a | unp-sum paynent as part of an O C.

Petitioner and the settlenent officer spoke by tel ephone in
the weeks followi ng the face-to-face hearing. The settlenent
of ficer sent petitioner a proposed installnment agreenent that
called for nonthly paynents of $140 until petitioner’s
l[iabilities were paid in full. Petitioner did not sign the
proposed install nent agreement. On July 12, 2004, respondent
issued a notice of determnation to petitioner sustaining the
filing of the notice of Federal tax lien. The notice of
determ nation states that the “requirenents of various applicable
| egal and adm ni strative procedures have been net”. It also
states that the notice of Federal tax lien was filed “since the
unpai d bal ance of assessnment was $5,000 or nore [Internal Revenue
Manual 5.12.1.13-Filing CGuidelines]”.

Di scussi on

Section 6321 inposes a lien in favor of the United States on
all property and rights to property of a person when a demand for

t he paynent of the person’s liability for taxes has been nmade and

3(...continued)
The di screpancy has not been expl ai ned.
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the person fails to pay those taxes. Such a lien arises when an
assessnment is made. Sec. 6322. Section 6323(a) requires the
Secretary to file a notice of Federal tax lien if the lienis to
be valid agai nst any purchaser, holder of a security interest,

mechanic’s lienor, or judgnent lien creditor. Lindsay v.

Comm ssioner, T.C Menp. 2001-285, affd. 56 Fed. Appx. 800 (9th

Cir. 2003).

Section 6320 provides that a taxpayer shall be notified in
witing by the Secretary of the filing of a notice of Federal tax
lien and provided with an opportunity for an adm nistrative
hearing. An adm nistrative hearing under section 6320 is
conducted in accordance wth the procedural requirenments of
section 6330. Sec. 6320(c). At the admnistrative hearing, a
taxpayer is entitled to raise any relevant issue relating to the
unpai d tax, including a spousal defense or collection
alternatives such as an offer-in-conprom se or an install nent
agreenent. Sec. 6330(b) and (c)(2); sec. 301.6320-1(e)(1),
Proced. & Admin. Regs. A taxpayer also may chal |l enge the
exi stence or anount of the underlying tax liability, including a
liability reported on the taxpayer’s original return, if the
taxpayer “did not receive any statutory notice of deficiency for

such tax liability or did not otherw se have an opportunity to
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di spute such tax liability.” Sec. 6330(c)(2)(B); see also U bano

v. Comm ssioner, 122 T.C. 384, 389-390 (2004); Montgonery v.

Comm ssioner, 122 T.C. 1, 9-10 (2004).

At the conclusion of the hearing, the Appeals officer nust
determ ne whet her and how to proceed with collection, taking into
account, anong other things, collection alternatives proposed by
t he taxpayer and whet her any proposed coll ection action bal ances
the need for the efficient collection of taxes with the
legitimate concern of the taxpayer that the collection action be
no nore intrusive than necessary. See sec. 6330(c)(3).

Section 6330(d) provides for judicial review of the
adm ni strative determnation in the Tax Court or a Federa
District Court, as may be appropriate. Wiere the validity of the
underlying tax liability is properly at issue, the Court wll
review the matter de novo. However, where the validity of the
underlying tax liability is not properly at issue, the Court wll
review the Comm ssioner’s admnistrative determ nation for abuse

of discretion. Goza v. Conm ssioner, 114 T.C 176, 181-182

(2000) .
Petitioner does not seek to challenge his underlying tax
liabilities. W therefore review respondent’s determ nation for

abuse of discretion. See Lunsford v. Commi ssioner, 117 T.C. 183,

185 (2001); Goza v. Conm ssioner, supra. W generally consider

only argunments, issues, and other matters that were raised at the
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adm ni strative hearing or otherw se brought to the attention of

the Appeals O fice. Mgana v. Conm ssioner, 118 T.C. 488, 493

(2002); sec. 301.6320-1(f)(2), RA-F5, Proced. & Adm n. Regs.

The sole collection alternative petitioner proposed was an
O C* Section 7122(a) authorizes the Secretary to conprom se any
civil case arising under the internal revenue laws. As is
rel evant here, grounds for conprom se of a liability include
doubt as to collectibility or pronotion of effective tax
adm ni stration. Sec. 301.7122-1(b), Proced. & Adm n. Regs.

Bef ore di scussing each of these grounds, we address
respondent’s contention, raised for the first time in his
pretrial menorandum that petitioner’s failure to pay his 2002
tax liability rendered hi mnonconpliant with Federal tax |aws.
The Court has held that where a taxpayer is not currently in
conpliance with Federal tax |aws, a determnation that the
taxpayer is not entitled to an O C does not constitute abuse of

di scretion. Rodri guez v. Conmi ssioner, T.C. Mnp. 2003-153; see

also OGumyv. Conmm ssioner, 412 F.3d 819, 821 (7th Cr. 2005),

affg. 123 T.C. 1 (2004). The Court also has held, however, that

4 Petitioner’s O C does not address the taxable year 2002.
It is unclear whether he |later proposed an O C as a collection
alternative for that year. On the basis of our discussion and
resolution of the issue for decision, infra, the result in this
case wll not change if we find that petitioner offered to
conprom se his 2002 tax liability. W therefore assunme, w thout
deciding, that the issue of an OC for the taxable year 2002 was
raised and is properly before the Court.
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we generally do not consider an issue that is raised for the

first tine at trial. See, e.g., Foil v. Conm ssioner, 92 T.C

376, 418 (1989), affd. 920 F.2d 1196 (5th Gir. 1990): Markwar dt

v. Comm ssioner, 64 T.C 989, 997 (1975). Respondent has offered

no expl anation for not raising the issue of petitioner’s
nonconpl i ance earlier. W do not consider this issue, nor does
it affect the outconme of this case.

Doubt as to Collectibility

The Secretary may conpromse a tax liability for doubt as to
collectibility when “the taxpayer’s assets and incone are | ess
than the full anmount of the assessed liability.” Sec.

301. 7122-1(b)(2), Proced. & Adm n. Regs. Respondent determ ned
that the total value of petitioner’s interests in real property
exceeded the anount of his unpaid tax liabilities. At trial,
petitioner stated he “had no problenf with respondent’s
determnation with respect to his real property interests. He
al so conceded that he had sufficient assets to pay his tax
liabilities for the years at issue. Accordingly, he is not
entitled to conprom se his tax liabilities on the basis of doubt
as to collectibility.

Ef fective Tax Adm ni stration

The Secretary nay conpromse a liability on the ground of
effective tax adm nistration when: (1) Collection of the ful

liability will create econom ¢ hardship; or (2) exceptional
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ci rcunst ances exi st such that collection of the full liability
woul d underm ne public confidence that the tax |aws are being

fairly and equitably adm nistered. Speltz v. Comm ssioner, 124

T.C. 165, 172-174 (2005); sec. 301.7122-1(b)(3), Proced. & Adm n.
Regs.

1. Econom ¢ Har dship

Factors supporting (but not conclusive of) a determ nation
that collection would cause econom ¢ hardship include, but are
not limted to:

(A) Taxpayer is incapable of earning a living

because of a long termillness, nedical condition, or
disability, and it is reasonably foreseeabl e that

t axpayer’s financial resources wll be exhausted
providing for care and support during the course of the
condi tion;

(B) Although taxpayer has certain nonthly incone,

that inconme is exhausted each nonth in providing for

the care of dependents with no ot her neans of support;

and

(© Although taxpayer has certain assets, the

t axpayer is unable to borrow against the equity in

those assets and |iquidation of those assets to pay

outstanding tax liabilities would render the taxpayer

unabl e to neet basic living expenses.
Sec. 301.7122-1(c)(3)(i), Proced. & Adm n. Regs.

Petitioner does not contend that he has a long-termill ness,
medi cal condition, or disability. Nor does he claimthat
borrowi ng against the equity in his real property interests would
render himunable to neet basic living expenses. Although

petitioner contributes to the support of his famly, he has
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nei ther argued nor denonstrated that his nmonthly incone is
exhausted caring for themor that they have no other nmeans of
support. Accordingly, petitioner has not shown that collection
of the full liability would cause hi meconom c hardshi p.

2. Conmpelling Public Policy or Equity Considerations

Petitioner argues that his due process rights were viol ated
when respondent’s offer specialist asked himto provide a sworn
statenent of his incone fromthe paral egal business. According
to petitioner, the offer specialist requested the statenent only
after informng himthat she would reject his O C because of the
real property interests he owmed. Petitioner clainms he asked the
of fer specialist to make her request in witing, but she refused.
Petitioner contends that the offer specialist’s actions were
“arbitrary and capricious” and “denied * * * [him due process”.
Al t hough petitioner’s argunent is vague, we interpret his
position to be that his O C should have been accepted on the
basis of public policy or equity considerations.

The Secretary may enter into a conprom se to pronote
effective tax adm nistration where conpelling public policy or
equity considerations identified by the taxpayer provide a
sufficient basis for conpromsing the liability. Sec. 301.7122-
1(b)(3)(ii), Proced. & Adm n. Regs. A conpromse wll be
justified only where, because of exceptional circunstances,

collection of the full liability would underm ne public
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confidence that the tax laws are being adm nistered in a fair and
equi tabl e manner. A taxpayer proposing a conprom se on the basis
of effective tax admnistration will be expected to denonstrate
circunstances that justify a conprom se even though a simlarly
situated taxpayer may have paid his liability in full. Id.
Exanpl es of where a conpromse is allowed for purposes of public
policy and equity include: (1) A taxpayer who was hospitalized
regularly for a nunber of years and was unable to manage his
financial affairs incurs significant tax liabilities, penalties
and interest; and (2) a taxpayer learns at audit that he received
erroneous advice fromthe IRS and, as a result, is facing
addi tional taxes, penalties, and additions to tax. Speltz v.

Conmm ssi oner, supra at 173; sec. 301.7122-1(c)(3)(CO (iv), Proced.

& Adm n. Regs.

Petitioner has identified no public policy or equity
considerations that would justify a conprom se on the basis of
effective tax admnistration. The Governnent nay request
additional information froma taxpayer after an O C is accepted
for processing. Sec. 301.7122-1(d)(2), Proced. & Adm n. Regs.
The taxpayer’s refusal to provide the requested information
within a reasonable tinme is grounds for returning the OC. |d.
Petitioner failed to nention the paral egal business in his OC
When the offer specialist |earned of the existence of this

busi ness, she was entitled to request additional information,
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whi ch she did in July 2003 and February 2004. Petitioner’s
refusal to provide the requested information was grounds for
returning his OC  Accordingly, petitioner has not shown that
conprom sing his tax liabilities would pronote effective tax
adm ni stration.

Applicable Law and Adm ni strative Procedure

Petitioner’s final argunent is that respondent failed to
conply with section 6330(c). This section provides that the
of ficer conducting the adm nistrative hearing nust verify that
the requirenents of applicable |law and adm ni strative procedure
have been nmet. For exanple, the hearing officer nust verify that
the taxpayer was properly issued a notice of Federal tax lien,
whi ch nust include the anbunt of unpaid tax, the taxpayer’s right
to request an adm nistrative hearing, the admnistrative appeal s
avai l able to the taxpayer, and the procedures relating to the

release of liens. Sec. 6320(a)(1)-(3); see also Anderson v.

Conmi ssioner, T.C. Menp. 2003-112.

Petitioner’s sole contention with respect to section 6330(c)
is that the Internal Revenue Manual (IRM prohibits the filing a
notice of Federal tax lien if the taxpayer’s unpaid bal ance of
assessnent is under $5,000. The total anount reflected on the
notice of Federal tax lien that respondent filed agai nst
petitioner was $4,619.60. Thus, petitioner argues, the

settlenment officer erred in determning that petitioner’s “unpaid
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bal ance of assessnment was $5, 000 or nore” and thereby violated
section 6330(c). W disagree.

| RM sec. 5.12.2.8.2 (March 1, 2004)° states that a notice of
Federal tax lien generally should not be filed if the taxpayer’s
aggregat e unpai d bal ance of assessnent is |less than $5,000. It
al so states, however, that a notice “may be filed when, in the
judgnent of the revenue officer, it is in the best interest of
the governnent to record the |ien” and a group nanager approves.
| RM sec. 5.12.2.8.2(1)(a). Thus, there is no absolute
prohibition on filing a notice of Federal tax lien if the unpaid
bal ance of assessment is |ess than $5, 000.

Even if respondent did fail to conply with the provisions of
the IRM those provisions govern only the internal affairs of the
| nternal Revenue Service; they do not have the force and effect

of law. Valen Manufacturing Co. v. United States, 90 F. 3d 1190,

1194 (6th GCr. 1996); United States v. Horne, 714 F.2d 206, 207

(1st Cir. 1983); see also Mller v. Conm ssioner, 114 T.C 184,

195 (2000) (“The authoritative sources of Federal tax |aw are the

statutes, regulations, and judicial decisions”), affd. sub nom

Lovejoy v. Conm ssioner, 293 F.3d 1208 (10th G r. 2002). The

procedures in the IRMdo not confer rights on taxpayers. United

5 The notice of determnation refers to IRMsec. 5.12.1.13
(Apr. 30, 2002), which was replaced by IRMsec. 5.12.2.8.1 and
5.12.2.8.2 (Mar. 1, 2004). For purposes of this opinion, there
i's no substantive difference between the ol der and newer | RM
provi si ons.
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States v. Horne, supra at 207; United States v. Mpp, 561 F.2d

685, 690 (7th Cr. 1977). As the Court of Appeals for the

El eventh Circuit has stated: “The IRS operating procedures
contained in the |RM do not delineate substantive rights of

i ndi vidual s but instead sinply establish intra-agency operating
procedures. As such, they are a species of rule that is not

judicially enforceabl e agai nst the agency.” First Al abama Bank,

N.A v. United States, 981 F.2d 1226, 1230 (11th G r. 1993).
Accordingly, petitioner’s argunment fails.

On the basis of our review of the record, we conclude that
respondent satisfied the requirenents of section 6330(c) and did
not abuse his discretion in sustaining the notice of Federal tax
lien filed against petitioner. Respondent’s determ nation
therefore is sustained. |In reaching our holding, we have
considered all argunents nmade, and, to the extent not nentioned,
we conclude that they are noot, irrelevant, or without nerit.

Revi ewed and adopted as the report of the Small Tax Case
Di vi si on.

To reflect the foregoing,

Deci sion will be entered

for respondent.




